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JUDGMENT

The trial

[1]  This is the trial of an action by Necroria Holdings Sdn Bhd, the plaintiff, against Sazean Development Sdn Bhd 
and Sazean Engineering & Construction Sdn Bhd, the first and second defendants. The plaintiff’s claim arises from 
a sale and purchase agreement and renovation agreement it had entered into with the first and second defendants, 
respectively. The plaintiff seeks specific performance of both agreements, and in the alternative damages in lieu of 
specific performance.

Witnesses

[2]  The plaintiff called 1 and the defendants called 2 witnesses. There was no serious dispute on the facts.

The facts in outline

[3]  The facts as outlined below were all agreed or not disputed, save if indicated otherwise.

[4]  On 28 December 2011, the plaintiff entered into a sale and purchase agreement to purchase a 3 storey terrace 
house (“the property”) for RM648,888.00 from the first defendant. On the same date, it also entered into an 
upgrading Agreement with the second defendant to renovate the property according to the specifications set out in 
the first schedule of the said agreement for RM50,000.00. Under the sale and purchase agreement the first 
defendant was required to deliver vacant possession of the property within 24 months from the date of the 
agreement i.e by 28 December 2013.

[5]  HSBC Bank Malaysia Bhd (“HSBC”) agreed to partly finance the plaintiff’s purchase of the property for 
RM454,221.60 subject to the terms and conditions stated in its letter of offer dated 23 May 2013. The letter 
provided that the loan facility would expire in March 2015.

[6]  The plaintiff paid 30% of the purchase price amounting to RM194,666.40, being the differential sum in the sale 
and purchase agreement, and another further sum of RM37,758.70 under the upgrading agreement. These 
payments were made to the respective defendants by bank transfer and internet banking.

[7]  There was considerable delay in the construction of the property. In January 2015, the defendants wrote to 
HSBC for the loan to be disbursed and enclosed the architect’s certificate. Following that, the defendants issued 
several notices of progress billing to HSBC requesting for payment. The notices were dated 12 March 2015, 5 June 
2015 and 30 June 2015. However, the loan facility had expired before the monies could be disbursed to the 
defendants. As a result, from 9 July 2015 till 9 March 2016, the defendants entered into talks with HSBC to resolve 
the problem. However, HSBS declined to disburse and allow the drawndown of the loan facility.
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[8]  Thereafter, the defendants’ sought an indication from the plaintiff as to how it intended to settle the balance 
purchase price. The plaintiff proposed that the defendants set off the balance purchase price from the liquidated 
and ascertained damages payable to it in respect of another property it had purchased from the first defendant in 
another phase of the same project. The defendants did not agree. By email dated 21 November 2016, the 
defendants notified the plaintiff that a meeting scheduled to take place to discuss payment of the balance purchase 
price was postponed as the defendants representative was on emergency leave. No further meetings were 
arranged thereafter, and the defendants also did not issue any notices to the plaintiff to pay the balance amounts 
outstanding.

[9]  In early 2017, the plaintiff received the two notices of demand both dated 20 February 2017, from the first and 
second defendants, respectively, requiring the plaintiff to pay the outstanding balance of RM288,978.89 and 
RM8,760.25 within 14 days from the date of the notices. Whereupon, the plaintiff sent emails to the defendants on 2 
March 2017, 3 March 2017, and 7 March 2017, to request for their bank account number to bank in the sums of 
monies demanded. The defendants did not respond. The defendants by two letters each dated 16 March 2017, 
terminated the sale and purchase and upgrading agreement.

[10]  The first defendant subsequently sold the property to a third party for RM1 million on 22 May 2017. It was sold 
by way of contra to one of its contractors to whom it owed monies for work done.

Case for the plaintiff

[11]  It was the plaintiff’s case that the notices of termination were invalid as the defendants was not given 
reasonable opportunity to make the payments sought in the defendants’ notices. The plaintiff had sought the 
defendant’s’ account number to make payment but its emails were ignored. The defendants were not entitled to 
terminate the agreements by reason of their conduct.

Case for the defendants’

[12]  It was the defendants case that the plaintiff was contractually obliged to make payment by way of cheque and 
not via bank transfer or internet banking. The defendants maintained the plaintiff’s request for their bank account 
number was intended to stretch the 14 days time stipulated in the notices of demand. The notices of termination 
were valid as the plaintiff failed to pay the sums demanded via the notices of demand within the time frame given.

Issues to be tried

[13]  The issues to be tried here were:

 a. Whether payment of the balance purchase price under the two agreements was by way of cheques;

 b. If no, whether the defendants ought to have furnished their bank account number to the plaintiff to enable it 
to make payment; and

 c. If yes, the quantum of damages.

Whether was contractually obliged to make payment by cheque

[14]  It was the defendants’ contention that the mode of payment of the balance purchase price under the sale and 
purchase agreement was by way of cheque. They relied on the progress billing notices which stipulated that 
payment was to be made by way of cheque.

[15]  I find the submission to be without substance. There sale and purchase agreement did not specific the mode 
of payment. Neither did the notices of demand issued to the plaintiff specify that payment was to be made by 
cheque. Next, and crucially many of the payments the plaintiff made to the defendants were by cash transfers from 
its bank and Internet banking without any objection from the defendants. Interestingly, the defendants’ official 
receipt had a column for various modes of payment such as cash, cheque or credit card. The defendants reliance 
on the progress billing notices is misconceived as they not issued to the plaintiff but HSBC. It is common knowledge 
that in conveyancing practice a bank would make payments only by way of cheque.
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[16]  The defendants contention is without basis and I reject the same.

Whether the defendants ought to have furnished their bank account number

[17]  On this issue, the defendants contended that as the plaintiff had made numerous payments to them via 
internet banking, the latter’s conduct in requesting for the account number after receiving the notices of demand, 
was intended to delay the payment demanded. There was consequently no obligation on the defendants to furnish 
their bank account.

[18]  In response, the plaintiff contended that it’s director who was in charge of this purchase was residing in 
Singapore at the material time, and this was, as acknowledged by the defendants witnesses, known to them. The 
last payment made by it to the defendants via bank transfer and internet banking was on 27 April 2015. The 
plaintiff’s witness testified that because of the lapse of time, it had trouble locating the defendants account number, 
and for this reason repeatedly sought for the account number on receipt of the notices of demand demanding 
payment within 14 days. It was said that the plaintiff’s inability to pay the monies within the time frame was 
occasioned by the defendants refusal to provide the particulars required and rendered the notice of termination 
invalid.

[19]  In my view, there is merit in the plaintiff’s submission and I accept it. It follows that the defendants were in 
breach of the contract when the property was sold to a third party.

Damages

[20]  The plaintiff elected to abandon its claim specific performance and seek damages instead when it emerged at 
the trial that the property had been sold to a third party. It sought as damages the difference between the contract 
price and market value of the property at the time it was sold to the third party.

[21]  The defendants, on the other hand, contended that even if they were in breach of the agreements, the plaintiff 
was only entitled to a refund of the monies it had paid.

[22]  The amount of damages to be awarded for breach of contract to sell land is governed by section 74 of the 
Contracts Act 1950, which is the statutory enunciation of the rule in Hadley v Baxendale.

[23]  Section 74 of the Contracts Act 1950 reads:

(1) When a contract has been broken, the party who suffers by the breach is entitled to receive, from the party 
who has broken the contract, compensation for any loss or damage caused to him thereby, which, naturally 
arose in the usual course of things from the breach, or which the parties knew, when they made the 
contract, to be likely to result from the breach of it.

(2) Such compensation is not to be given for any remote and indirect loss or damage sustained by reason of 
the breach.

(3) When an obligation resembling those created by contract has been incurred and has not been discharged, 
any person injured by the failure to discharge it is entitled to receive the same compensation from the party 
in default as if such person had contracted to discharge it and had broken his contract.

Explanation. - In estimating the loss or damage arising from a breach of contract, the means which 
existed of remedying the inconvenience caused by the non-performance of the contract must be taken 
into account.”

[24]  In a case where a vendor of a land is in breach of a sale and purchase agreement, the purchaser is entitled to 
recover not only the deposit with interest and expenses, but the loss of his bargain. The loss of bargain is the 
market value of the property at the contractual time for completion less the contract price. Where the property has 
been resold to a third party, this can be taken as prima facie evidence of the market value.

[25]  The object of damages is to compensate the innocent party and to put it in the position that it would have been 
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in had the contract been performed. Therefore, a plaintiff must show that he has suffered some loss or damage 
before compensation can be awarded. Therefore, the plaintiff here must show that it has suffered some loss or 
damage before compensation can be awarded. The plaintiff’s contention, with which I agree, was that it suffered 
loss and the loss was the loss of bargain which it would have made if there was no breach - the loss being the 
difference between the contract price and the price at which the property was eventually sold.

[26]  In the result the plaintiff is entitled to recover the sum of RM232,425.10 which it paid to the defendants under 
the two agreement and as damages for loss of bargain a sum of RM351,112.00, being the difference the contract 
price and the price at which the property was eventually sold.

Conclusion

[27]  Accordingly, there will be judgment for the plaintiffs for RM583,537.10 with interest as prayed for in the 
statement of claim. The defendants to pay costs of RM20,000,00. to the plaintiff.
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