
The Movement Control Order (‘MCO’) has

put a sudden and unprecedented halt on a lot

of privileges we previously enjoyed and

deemed as an unbreakable part of our life.

This includes dropping by at the gym nearby

after work or playing a few rounds of golf

with friends to unwind.

 

  With the MCO literally trapping almost

everyone within the boundary of their

respective house, one can’t stop but wonder if

during MCO their gym or golf membership is

temporarily suspended? From the point of

view of operators of golf club or gym, are they

entitled to collect subscription fee as usual as

the closing of facilities are beyond their

control? This write-up aims to explore legal

issues relating to golf club subscription fee (or

other periodical dues).
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      Many golf clubs in Malaysia are operated by

companies limited by guarantee. The legal

relationship between clubs and its members are

principally governed by constitution. Among

others, a constitution will set out the objects of

the club, criteria of members, rights and

obligations of members. Constitution is an

agreement between the members and the club

operator. Regardless of the admission timing of

each member, a constitution is binding on the

club operator and its members to the same

extent as if it was signed by each member and

contained covenants on each member to

observe all provisions in the constitution. A

constitution therefore constitutes a contract

between the members with the club. 

 

    In addition, club operator may also enter

into additional agreement with members to

regulate areas not already falls within the

purview of existing constitution. Therefore, the

obligation of the member to pay the

subscription fee is regulated by the

constitutions and such additional agreements

entered into by the members.

 

     More often than not, many constitutions of

golf clubs do not contain force majeure clause.

Force majeure clauses are contractual clauses

which alter parties' obligations and/or liabilities

under a contract when an extraordinary event

or circumstance  beyond their  control prevents
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one or all of them from fulfilling those

obligations. In the event that the constitution

provides for force majeure clause and MCO

falls under the scope of the force majeure, the

force majeure clause may suspend the

obligation of the member to pay for the

subscription fee depending on the actual effect

and scope of the force majeure clause. The

obligation of the member to pay for the

subscription fee is therefore excused.

 

 

 

 
"Defination of
Recreational

Membership Scheme"

   Golf clubs fall under the category of

“Recreational Membership Scheme” as defined

in Interest Scheme Act 2016 (“ISA”) and is thus

regulated by ISA. “Recreational Membership

Scheme” is defined as a “scheme involves the

investment of money in or under such

circumstances that an interest holder acquires

or may acquire an interest or right in respect of

property which under or in accordance with

the terms of investment will or may, at the

option of the investor, be used or employed in

common with any other interest or right in

respect of property acquired in or under like

circumstances and include an entitlement to a

right to use or enjoy any sport, recreational,

holiday or other related facilities for a

consideration.” It is expressly provided that the

right to use the club facilities is an entitlement

of the members in return for payment of the

subscription fee (i.e.  consideration).
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    Therefore, it may be argued that, in view of

the closure of the golf club during the MCO,

the club operator has failed to provide for the

use and enjoyment of the club facilities during

the MCO. Consequentially, the club operator is

not entitled to charge or impose subscription

fee during the MCO.

 

Prepared by

 
The contents of this article are for general information purposes only. The contents are not

intended to constitute any legal advice and should not be relied upon as a substitute for

detailed legal advice on any specific matters.
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