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DALAM MAHKAMAH TINGGI MALAYA DI SHAH ALAM 

DALAM NEGERI SELANGOR DARUL EHSAN, MALAYSIA 

[DALAM PERKARA WRIT NO: 22NCVC-2-01/2014] 

ANTARA 

THIEN LIP KUEN ... PLAINTIF 

(NO K/P: 760304-12-5323) 

AND 

TIOW WEE KONG ... DEFENDAN 

(590506-05-5029) 

JUDGEMENT 

BRIEF FACTS 

[1] The plaintiff, the purchaser and the defendant, the vendor 

entered into a sale and purchase agreement dated 6.9.2011 (“said 

agreement”) of a property held under Strata Title PN4058/M1-

a/8/89, Bangunan No.M1-A, Tingkat No 8, Petak No 89 dan 

Petak Aksesori A557 & A558, Lot No 1767 Bandar Sunway, 

Daerah Petaling, Selangor (“said property”). 

[2] According to clause 2(a) of the said agreement, the defendant 

shall fulfil the conditions precedent within twelve (12) months 

from the date of the said agreement. The conditions precedent 

are as follows:- 
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[i] Clause 2(a)(ii): the defendant shall use his best endeavour 

to cause the transfer of the said property in his favour to 

be registered as expeditiously as possible; and 

[ii] Clause 2(a)(iii): the defendant shall endeavour to the best 

of his ability to apply for the consent to transfer in favour 

of the purchaser and to appeal in the event of rejection, all 

this to be done within twelve months from the date of the 

said agreement. 

[3] The twelve (12) months expired on 5.9.2012. The defendant 

managed to fulfil clause 2(a)(ii) by submitting the transfer form 

in favour of the defendant on 23.8.2012 to the land office. 

However, the defendant failed to fulfil clause 2(a)(iii) to obtain 

consent to transfer the said property in favour of the purchaser 

before 5.9.2012.  

[4] Due to the non-fulfilment of condition precedent 2(a)(iii), the 

defendant terminated the said agreement by sending a notice of 

termination dated 30.11.2012 together with a refund of the 

deposit paid by the plaintiff amounting to RM37,500.00 in 

accordance with clause 2(b) of the said agreement. 

[5] The plaintiff did not accept the termination and returned the said 

deposit to the defendant. The plaintiff then lodged a private 

caveat on the said property. 

[6] Thereafter the plaintiff initiated this action against the defendant 

to seek for specific performance of the said agreement and 

general damages. The defendant responded by filing a counter-

claim seeking a declaratory order that: 

a) the said agreement had been validly terminated by him;  
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b) a return/refund of the deposit amounting to 

RM37,500.00 by the defendant to the plaintiff; 

c) the removal of the said caveat on the said property , 

and 

d) an injunction that there will be no future caveat lodged 

by the plaintiff on the said property. 

ISSUES TO BE TRIED 

[7] The issues to be tried are: 

[i] Whether the defendant has failed or neglected and or 

refused to comply with clause 2(a) of the said 

agreement. 

[ii] Whether the notice of termination by the defendant is 

valid for non-fulfilment of the condition precedent by 

the defendant under clause 2(a) of the said agreement 

[iii] Whether the plaintiff has caveatable interest on the said 

property and therefore the caveat should not be 

removed. 

PLAINTIFF’S ARGUMENT 

The plaintiff was represented by Mr Wallace Wong and assisted by 

Mr Nor Ikhwan Nor Ehsan. Among others, the plaintiff submitted 

that: 

[8] The defendant did not comply with the provision of clause 2(a) 

of the said agreement, that is, the conditions precedent. The 
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plaintiff argued that the defendant did not perform his 

obligations from the day the said agreement was signed. 

[9] There was a delay by the defendant to attend to the discharge of 

the charge or Deed of Receipt and Reassignment. The plaintiff 

alleged that the defendant took two (2) months after the signing 

of the said agreement to attend to Standard Chartered Bank 

based on the defendant's letter of authority dated 11.11.2011. 

[10] Without the Deed of Receipt and Reassignment, the developer 

would not be able to proceed to execute the memorandum of 

transfer (Form 14A) in favour of the defendant and the strata 

title would not be released. 

[11] The document D2 showed that the loan was not fully redeemed 

and the loan was finally paid around March 2012 which means 6 

months after the execution of the said agreement. This was also 

one of the reasons why the Deed of Receipt and Reassignment 

was perfected almost 6 months after the said agreement was 

signed. 

[12] Further, there was a delay in getting the blanket approval which 

is still in favour of Loo Keh Ling (the deceased). 

[13] As such, the plaintiff submitted that the defendant had failed to 

use his best endeavours or had failed to endeavour to the best of 

his ability to perform his obligations pursuant to clause 2(a) of 

the said agreement. 

DEFENDANT’S ARGUMENT 

The defendant was represented by Mr. Ben Lee Kam Foo.  



 
[2016] 1 LNS 720 Legal Network Series 

5 

[14] The defendant argued that they had not committed any delay in 

the process of fulfilling the conditions precedent under clause 

2(a) of the said agreement. The chronology of events as laid 

down by the defendant showed that the defendant had performed 

his obligations pursuant to clause 2(a) as early as August 2011 

before the said agreement was signed.  

[15] The defendant further argued that the application to obtain the 

blanket approval was made by his solicitor in writing to the 

developer on 21.9.2011 and the consent to transfer in favour of 

deceased, Loh Keh Ling has been obtained on 10.12.2011. Thus 

there is no delay in preparing all the necessary documents and 

the defendant has fulfilled the conditions precedent to the best 

and reasonable endeavour. 

FINDING OF THE COURT 

Whether the conditions precedent of the said agreement has been 

fulfilled by the defendant. 

[16] By virtue of clause 2(a) of the said agreement, it reads: 

“2 CONDITIONS PRECEDENT 

(a) i. This agreement is expressly conditional upon the following 

condition precedent (hereinafter called the conditions 

precedent) being fulfilled by the vendor:- 

The vendor obtaining or causing to be obtained the 

consent of the relevant State Authority to the sale and 

transfer of the said property in favour of the purchaser 

(hereinafter called 'the consent to transfer) and delivering 

a copy of the consent to transfer to the purchaser's 

solicitors. 
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ii. The vendor shall use its best endeavour to cause the 

transfer in its favour to be registered as expeditiously as 

possible. Upon registration of the same, the vendor's 

solicitor shall furnish the purchaser's solicitor with a copy 

of the title duly registered in the name of the vendor. 

iii. Thereafter the vendor shall forthwith apply for the consent 

to transfer in favour of the purchaser. The vendor 

covenants that the vendor shall endeavour to the best of 

his ability to secure the same including appeal thereto in 

the event of rejection within Twelve (12) months from the 

date of this Agreement. 

[17] As stated above, the defendant has to fulfil two (2) condition 

precedents under clause 2(a) to his best endeavour or to the best 

of his ability within twelve (12) months from the date of the said 

agreement which are: 

i. The defendant shall cause the transfer of the said 

property from the deceased (Loo Keh Ling) in favour of 

the defendant. 

ii. The defendant shall then apply for the consent to 

transfer the said property in favour of the plaintiff and 

in case the application was rejected, to appeal against 

the rejection. 

What is a condition precedent? 

[18] His Lordship Haji Abdul Malek bin Haji Ahmad J, (as His 

Lordship then was), in Chang Yao Kuang @ Chang Kee Ann v. 

Dato Haji Baharuddin bin Osman & 2 Ors. [1996] MLJU 574 

referred to Kim Lewison's The Interpretation of Contracts at 

p.323 para 14.02 describing condition precedents as: 
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“…. a condition which must be fulfilled before any binding 

contract is concluded at all. The expression is also used to 

describe a condition which does not prevent the existence 

of a binding contract, but which suspends performance of 

it until fulfilment of the condition.” 

His Lordship also referred to Chitty on Contracts Edn, 26 Vol. I 

at p. 795 para 796 where it states that - 

“The liability of one or both of the contracting parties may 

become effective only if certain facts are ascertained to 

exist or upon the happening of some further event. In such 

a case the contract is said to be subject to a condition 

precedent. The failure of a condition precedent may have 

one of a number of effects. It may, in the first place, 

suspend the rights and obligations of both parties, as, for 

instance, where the parties enter into an agreement on the 

express understanding that it is not to become binding on 

either of them unless the condition is fulfilled. Secondly, 

one party may assume an immediate unilateral binding 

obligation, subject to a condition. From this he cannot 

withdraw; but no bilateral contract, binding on both 

parties comes into existence until the condition is fulfilled. 

Thirdly, the parties may enter into an immediate binding 

contract, but subject to a condition, which suspends all or 

some of the obligations of one or both parties pending 

fulfilment of the condition. These conditions precedent are, 

however, contingent and not promissory, and neither party 

will be liable to the other if the condition is not fulfilled.” 

[19] In the Federal Court’s case of National Land Finance Co-

operative Society Ltd vs. Sharidal Sdn Bhd [1983] 1 MLRA 127, 
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His Lordship Salleh Abas CJ, ruled out comprehensively the 

effect of condition precedents as follows: 

“It is therefore obvious that the parties have entered into 

a sale contingent upon the approval of the transaction by 

the FIC over which the parties had no control. There was 

no promise, nor guarantee that such approval would be 

given. Such a condition, in our judgment , is more than a 

mere essential of the contract, a breach of which entitles 

an innocent party to regard itself as discharged from 

further performance and to sue for damages. It is, 

however, a condition which is known in the law of contract 

as a contingent condition, the effect of which is that 

contract shall not take effect unless and until the condition 

is fulfilled. 

[20] From the evidence before the court, Mr Chin Hein Choong 

(PW2), the solicitor in charge of the sale and purchase 

transaction who acted for the plaintiff, in his cross-examination 

said this: 

Q: Okay do you agree with me, this particular sale 

transaction, I would term this particular sale transaction 

not a Sale and Purchase Agreement as agreed between the 

parties is conditional upon the fulfilment of the conditional 

precedent, do you agree? 

A: Yes, I agree. 

Q: so the party envisaged they would take a substantial 

amount of time, hence the agreement provided for 12 

months period to fulfil the condition precedent, do you 

agree? 
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A: Yes, I agree. 

[21] When one perused the documents tendered in court, it was clear 

that the defendant managed to fulfil the first condition in clause 

2(a)(ii) ie, the defendant had presented the transfer documents to 

the Land Office. The original Strata Title registered under the 

name of the defendant was obtained by the defendant from the 

Land Office on 31.3.2013. Unfortunately, by that date, the 

period of completion of the said conditions precedent which was 

until 5.9.2012 had lapsed. The defendant could not fulfil the 

second condition precedent within the time stipulated as the 

period for fulfilment has already lapsed. From the evidence, 

there was no mutual consent entered between the plaintiff and 

the defendant to extend the period of completion of the 

conditions precedent. This was confirmed by the plaintiff 

himself, Mr Thien Lip Kuen (PW1) in cross-examination. 

[22] In Code Focus Sdn Bhd v. Tan Chee Hoe & Sons Sdn Bhd [2013] 

4 MLJ 59, Abdul Malik Ishak J, (as His Lordship then was), 

ruled that: 

“Two basic legal propositions in regard to a condition 

precedent agreement may be advanced: (a) A condition 

precedent agreement for the sale and purchase of a piece 

of land is a valid agreement. If the conditions are 

satisfied, then there is a sale of the piece of land. 

However, if the conditions are not satisfied, then there is 

no valid sale of the land. This means that there is no valid 

contract when the conditions precedent remain unfulfilled. 

(b) A condition precedent agreement for the sale and 

purchase of a piece of land is not a valid agreement if the 

conditions precedent cannot be fulfilled by the parties. Put 



 
[2016] 1 LNS 720 Legal Network Series 

10 

in another way, there is no contract at all if the conditions 

precedent cannot be fulfilled by the parties. 

[23] Applying the principles as laid down by the cases above, as well 

as the evidences of witnesses, it was the intention of the parties 

that the said agreement shall be conditional upon the fulfilment 

of the conditions precedent. The effect is that the said 

conditional precedents shall bind both parties. 

[24] The defendant in our instant case was unable to fulfill the 

second condition precedent within time ie, 5.9.2012. The 

question here is whether the defendant had used his best and 

reasonable endeavours in fulfilling the second condition 

precedent. The defendant however submitted that he had 

reasonably endeavoured to perform his obligations. 

[25] The question thus is what is best and/or reasonable 

endeavours? 

A ‘best endeavours’ clause thus prescribes a standard of 

endeavour which is measured by what is reasonable in the 

circumstances, having regard to the nature, capacity, 

qualifications and responsibilities of the licensee viewed 

in the light of the particular contract’. (Transfield Pty Ltd 

v. Arlo International Ltd [1980] 144 CLR 83 at 101 per 

Mason J , reiterated in Hospital Products Ltd v. United 

States Surgical Corp [1984] 156 CLR 41 at 92). 

[26] The plaintiff argued that there was delay on the part of the 

defendant. I disagree. The defendant cannot be faulted. Indeed, 

the defendant had acted expeditiously to fulfil the same. Mr Liu 

Meng Wun (DW1), a solicitor from Messrs Liu & Partners in his 

evidence before the court had elaborately explained and justified 

all alleged delays. He said steps had been taken at the earliest 
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possible time to perform the obligation but unfortunately the 

condition precedent cannot be executed. I believe him. Thus, I 

find the delay is not due to the defendant but due to external 

factors which cannot be avoided. 

[27] Section 36(1) Contracts Act 1950 (Act 136) provides; 

“Contingent contracts to do or not to do anything if a 

specified uncertain event happens within a fixed time 

become void if, at the expiration of the time fixed, the 

event has not happened, or if, before the time fixed, the 

event becomes impossible.” 

[28] In the Federal Court’s case of Jaafar bin Ibrahim v. Gan Kim 

Kin [1985] 2 MLJ 24, the Court held: 

“…one cannot ignore the Privy Council case of Aberfoyle 

Plantations Ltd v. Khaw Bian Cheng [1960] MLJ 47. The 

ratio decidendi of that case is that a conditional contract 

or a contingent contract (ie, the expression used in our 

Contracts Act, 1950), is wholly excluded from the 

operation of that equitable principle aforesaid. Lord 

Jenkins delivering the opinion of the Board, laid down the 

following special principles as applicable to a conditional 

contract: 

“(i) Where a conditional contract of sale fixes a date for 

the completion of the sale, then the condition must be 

fulfilled by that date; 

(ii) Where a conditional contract of sale fixes no date for 

completion of the sale, then the condition must be fulfilled 

within a reasonable time; 
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(iii) Where a conditional contract of sale fixes (whether 

specifically or by reference to the date fixed for 

completion) the date by which the condition is to be 

fulfilled, then the date so fixed must be strictly adhered to, 

and the time allowed is not to be extended by reference to 

equitable principles.” 

[29] In our instant case, the uncertain event was the approval for the 

transfer of the said property by the Land Office. The defendant 

had promised to transfer the said property to the plaintiff 

provided the condition precedent under clause 2(a) was fulfilled 

within 12 months of the said agreement. The event did not 

happen by the deadline date and therefore under section 36(1) of 

the Contracts Act 1950, the contract became void. Thus the said 

agreement will not bind the parties and will not come into 

commencement and cannot be enforced. 

Whether the notice of termination is valid for non-fulfilment of 

condition precedent under clause 2(a) of the said agreement. 

[30] Clause 2(a) of the said agreement provides: 

In the event the conditions precedent is not fulfilled within 

the period set out above, and in the absence of mutual 

consent to extend the period to fulfilled the conditions 

precedent, either party shall be entitled to forthwith 

terminate this Agreement by a notice in writing to the 

other party, in which event clause 2(b) hereof shall 

forthwith be applicable. 

[31] Further in clause 2(b); 

The vendor shall refund or cause to be refunded to the 

purchaser the deposit which has been paid by the 
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purchaser pursuant to clause 1 hereof and all other monies 

paid (if any) free of interest within fourteen (14) days from 

the date of receipt of the said notice by the receiving 

party. 

[32] The defendant had served a notice of termination together with 

the refund of the plaintiff's deposit on 30.11.2012. Whether the 

said notice of termination is valid, lawful and enforceable is 

determined by the express terms of the agreement. 

[33] Section 94 of Evidence Act 1950 (Act 56) provides: 

When language used in a document is plain in itself 

and when it applies accurately to existing facts, 

evidence may not be given to show that it was not 

meant to apply to such facts. 

[34] The Court of Appeal’s case of Telekom Cellular Sdn Bhd 

(Formerly Known As Mrcb Telecommunications Sdn Bhd) v. 

Kabelect Sdn Bhd [2000] 3 MLJ 254 cited Kamla Devi v. 

Takhatmal AIR 1964 Vol 51, a Supreme Court of India decision 

at p 386 held that: 

“Section 94 of the Evidence Act lays down a rule of 

interpretation of the language of a document when it 

is plain and applies accurately to existing facts. It 

says that the evidence may be given to show that it 

was not meant to apply to such facts. When a court is 

asked to interpret a document, it looks at its 

language. If the language is clear and unambiguous 

and applies accurately to existing facts, it shall 

accept the ordinary meaning, for the duty of the court 

is not to delve deep into the intricacies of the human 

mind to ascertain one's undisclosed intention, but 
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only to take the meaning of the words used by him, 

that is to say his expressed intentions. 

[35] Based on the express terms of the said agreement, clause 2(a) 

has conferred a right to the defendant to terminate the agreement 

in the event the conditions precedent were not fulfilled within 

12 months from the date of the said agreement. It is plainly 

obvious that the defendant is entitled to such a right. The 

termination notice therefore is in accordance with the 

contractual terms of the said agreement. The termination notice 

is thus valid. 

Defendant's counter claim 

[36] The defendant counter-claimed against the plaintiff for an order 

of the removal of the caveat lodged by the plaintiff. The private 

caveat on the said property was lodged on 5.12.2012. The 

defendant submitted that the plaintiff has no caveatable interest 

in the said property since the said agreement was no longer valid 

after the termination notice was sent by the defendant. The 

plaintiff has no interest on the said property since the agreement 

is not enforceable. 

[37] It is trite law that certain requirements need to be fulfilled 

before a caveat can be removed. In the case of Luggage 

Distributors (M) Sdn Bhd v. Tan Hor Teng & Anor [1995] 1 

MLRA 496, the Court listed down the prerequisites for removal 

of a caveat: 

a) Whether the plaintiff has a caveatable interest on the 

said property 

b) Whether there are issues to be tried 
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c) Whether the balance of convenience / justice lies on 

removing the caveat. 

[38] In the case of Wong Kuan Tan v. Gambut Development Sdn Bhd 

[1984] 2 MLJ 113, Hashim Yeop A Sani FJ, stated the 

proposition: 

“To put it more simply, the caveator in this case must first 

satisfy the court that he has a 'caveatable interest' in the 

land. Only if he has such an interest can he qualify to 

lodge a caveat under s. 323 of the National Land Code. In 

the application to have the caveat removed the onus is cast 

upon the caveator to satisfy the court that on the evidence 

presented his claim to an interest in the land raises a 

serious question to be tried and after having done so he 

must go on to show that on the balance of convenience the 

caveat should be extended until the disposal of the main 

action. (Emphasis added). 

[39] The plaintiff in this case failed to satisfy the requirements that 

he has a caveatable interest in the said property. The said 

agreement was validly terminated via a notice of termination by 

the defendant on 30.11.2012 in accordance with the terms of the 

agreement. There are no issues to be tried since the said 

agreement is no longer valid and enforceable. The balance of 

convenience lies in the removal of the caveat to protect the 

interest of the defendant who is the registered owner of the said 

property. 

CONCLUSION 

[40] The defendant has used his best and reasonable endeavours to 

comply with clause 2(a) of the said agreement. The termination 
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by the defendant is valid and enforceable and in compliance 

with the express terms of the said agreement. As such, the 

plaintiff has no caveatable interest in the said property. 

[41] In the circumstances, the plaintiff had failed to prove his case on 

the balance of probabilities. The defendant, on the other hand, 

had successfully proved the counter-claim on the balance of 

probabilities. Thus, the plaintiff's claim is dismissed and the 

defendant's counter-claim is allowed for prayers 28 (a). (b), (c) 

and (d). There is no order made as to costs. 

Dated: 31 MAY 2016 

(SURAYA OTHMAN) 

Judge, Civil Court, 

High Court of Malaya 

Shah Alam, Selangor. 
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